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Divisions Affected - ALL

CABINET COMMITTEE
20 December 2022

Reportfindings by the Local Governmentand Social Care
Ombudsman

Reportby Corporate Director of Children’s Services

RECOMMENDATION

The Cabinet is RECOMMENDED to note the contents of the report by the Local
Government and Social Care Ombudsman (LGO) as in Annex 1 and to endorse the
actions completed and undertaken in response by this council.

Executive Summary

1. This report invites Cabinet Members to consider the findings of the Local
Government and Social Care Ombudsman’s (LGO) report (Annex 1) pertaining to
resident Miss X’s complaint that the Council:

a) failed to make alternative provision for her son, Y, when he was unable to
attend school due to anxiety caused by the school not meeting his needs;

b) delayed in completing an education, health and care plan needs assessment;
and

c) delayed indealing with her complaints about the Council's failure to make
alternative provision and delay in completing the needs assessment.

2. As the LGO has found Miss X has suffered injustice as a result of fault, under
Section 31(2) of the Local Government Act 1974, the Cabinet must formally
consider the LGO’s report. The Council is obliged to publish this report and
undertake required actions to satisfy the Ombudsman. The Council has already
undertaken several of these actions. The national context to the series of events
described in the report is detailed below.

3. There is no exempt Information in this report.

Background

4. Miss X complained that the Council:
a) failed to make alternative provision for her son, Y, when he was unable to
attend school due to anxiety caused by the school not meeting his needs;
b) delayed in completing an education, health and care plan needs assessment;
and
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c) delayed indealing with her complaints about the Council’s failure to make
alternative provision and delay in completing the needs assessment.

. The Ombudsman has determined that Oxfordshire County Council send a written
apology to Miss X for the distress caused to her and her son Y by not making
suitable alternative provision for him and for the delay in issuing a final education,
health and care plan;

a) pay Miss X £1,600 on behalf of Y to acknowledge he did not receive full-time
suitable education between June 2021 and February 2022;

b) pay Miss X £2,400 on behalf of Y to acknowledge he has not received any
educational provision between February and 26 June 2022;

c) pay Miss X £1,000 to acknowledge the distress, avoidable time and trouble
and impact on her ability to work caused by the Council’s failure to provide
suitable alternative provisiontoY;

d) pay Miss X £2,200 to reimburse the cost of the educational psychologist
assessment which she commissioned,;

Action taken: A written letter of apology has been sent to Miss X, with
arrangements for the payment of the sums sets out by the Ombudsman above.

e) by training or other means, ensure officers are aware of the Council’s duty
under section 19 of the Education Act 1996 to provide suitable education to
children unable to attend school and the factors they should consider when
deciding whether alternative provision should be made; and

Action taken: Oxfordshire County Council has briefed schools in the county on
section 19 duties through the weekly (now fortnightly) Head Teachers’ remote
meeting. This briefing has also been shared at the Head Teachers and Chairs of
Governors sessions. Training of Social Workers and Early Help Workers has
included section 19 duties. Reminders have been posted in the weekly Schools
News publication which has a distribution of in excess of 3,000 recipients. The SEN
Casework Team has also received a briefing on section 19 duties and it has been
included as part of new Officer induction and ongoing CPD.

f) ensure it has procedures for tracking pupils who require alternative provision,
including for absences other than for medical reasons, to ensure that provision
Is regularly reviewed to meet their education and special educational needs.

Action taken: Oxfordshire County Council has invested in a new Information
Management system (Liquid Logic EYES). This affords the opportunity to receive
twice daily live attendance information for each enrolled pupil from each school,
thereby allowing for identification of medical/illness absence from day 15. The
system was launched in August 2022. The report will be available by January 31%t
2023.

. The Council has fully complied with the first two points set out in 4. above, has
partially completed the final point with full completion by end January 2023.

. The Ombudsman has investigated and written a report on section 19 failings across
England titled Out of School, Out of Sight in July 2022. The Department for
Education, following lobbying from national and regional groups of local authorities,
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is aware that the current section 19 duty is due for review in light of changing
residents’ needs and fiscal envelopes. The impact of academy schools being
independent of local authorities in terms of information exchange pertaining to
vulnerable pupils may be considered a dimension relevant to Child Y’'s experience.

For the education, health and needs assessment, the Council did depart from the
statutory timescales to gather advice and complete the process; this has been
acknowledged in all correspondence about the complaint. There is a national
shortage of, among other professionals, Educational Psychologists (see
Background Papers for more information). Given increased demand for education,
health and needs assessments in Oxfordshire and the lack of capacity in the
Educational Psychology Service locally, the Council commissioned external
resource and this case was referred for assessment in October 2021. The
assessment report was received on 18" January 2022.

CorporatePolicies and Priorities

9.

The Oxfordshire County Council occ medical needs policy (oxfordshire.gov.uk) is
current, regularly reviewed and available to all schools in the county. The policy
reflects Oxfordshire County Council’s strategic priorities

a) Create opportunities for children and young people to reach their full potential.
b) Tackle inequalities in Oxfordshire.

c) Prioritise the health and wellbeing of residents.

Financial Implications

10.Miss X and child Y will receive a total of £7,200 as instructed by the Ombudsman.

Comments checked by: Sarah Fogden, Finance Business Partner (Children),
sarah.fogden@oxfordshire.gov.uk

Legal Implications

11.Since the LGO has found Miss X has suffered injustice as a result of fault, under

Section 31(2) of the Local Government Act 1974, the Cabinet as the appropriate
decision-making body within the Council must formally consider the LGO’s report
within three months of receiving it. By virtue of this Cabinet Report the Council is
providing evidence of considering the LGQO’s report within that three-month period
and following the LGO’s recommendations. The Council has explained in the
Cabinet Report against each of the LGO’s recommendations what action it has
taken or proposes to take.

12.The recommendations from the LGO have been proposed after the LGO’s

consideration of the Council's representations and evidence and it is set out in
this report to Cabinet that the LGO’s recommendations are accepted by the
Council.
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13.The Council has to confirm to the LGO within 3 months the actions which it has
taken following the recommendations in the LGO’s report and this legal duty must
be complied with.

Comments checked by: Anita Bradley, Director of Law & Governance
Anita.Bradley@Oxfordshire.gov.uk

Background papers

e Policy is not keeping pace with practice especially post Covid when schools re
using a range of options to support and reintegrate pupils. AEWM
(Association of Education Welfare Managers) April 2022

e The capacity of LA teams to fulfill the guidance requirements is a challenge, a
number report increasing numbers of parents seeking bespoke package of
home learning for their child with expectation being raised by LG Ombudsman

and social media.
SESLIP (South East Sector Led Improvement Programme) November 2022

e DfE report March 2019 ‘Research on the Educational Psychologist Workforce’

Kevin Gordon, Corporate Director of Children’s Services

Contact Officer: Hayley Good, Deputy Director of Children’s Services/
Education, 07551 680562,
Hayley.Good@Oxfordshire.gov.uk

Annexes: Annex 1 — Report of the Local Government and Social
Care Ombudsman
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Local Government &
Social Care

OMBUDSMAN

Investigation into a complaint about

Oxfordshire County Council
(reference number: 21 009 723)

05 December 2022

Local Government a ja-Care Ombudsman
it-GERN


http://www.lgo.org.uk/

The Ombudsman’s role

For more than 40 years the Ombudsman has independently and impartially investigated
complaints. We effectively resolve disputes about councils and other bodies in our
jurisdiction by recommending redress which is proportionate, appropriate and reasonable
based on all the facts of the complaint. Our service is free of charge.

Each case which comes to the Ombudsman is different and we take the individual needs
and circumstances of the person complaining to us into account when we make
recommendations to remedy injustice caused by fault.

We have no legal power to force councils to follow our recommendations, but they almost
always do. Some of the things we might ask a council to do are:

> apologise
> pay a financial remedy

> improve its procedures so similar problems don’t happen again.

Section 30 of the 1974 Local Government Act says that a report should not normally
name or identify any person. The people involved in this complaint are referred to by a
letter or job role.

Key to names used

Miss X The complainant
Y Her son

Final report




Report summary

Education — special educational needs
Miss X complained that the Council:

 failed to make alternative provision for her son, Y, when he was unable to
attend school due to anxiety caused by the school not meeting his needs;

» delayed in completing an education, health and care plan needs assessment;
and

» delayed in dealing with her complaints about the Council’s failure to make
alternative provision and delay in completing the needs assessment.

Finding
Fault found causing injustice and recommendations made.

Recommendations
The Council must consider the report and confirm within three months the action it
has taken or proposes to take. The Council should consider the report at its full

Council, Cabinet or other appropriately delegated committee of elected members
and we will require evidence of this. (Local Government Act 1974, section 31(2), as amended)

In addition to the requirements set out above, the Council should:

* send a written apology to Miss X for the distress caused to her and Y by not
making suitable alternative provision for him and for the delay in issuing a final
education, health and care plan;

* pay Miss X £1,600 on behalf of Y to acknowledge he did not receive full-time
suitable education between June 2021 and February 2022;

» pay Miss X £2,400 on behalf of Y to acknowledge he has not received any
educational provision between February and 26 June 2022,

+ pay Miss X £1,000 to acknowledge the distress, avoidable time and trouble
and impact on her ability to work caused by the Council’s failure to provide
suitable alternative provision to Y;

+ pay Miss X £2,200 to reimburse the cost of the educational psychologist
assessment which she commissioned;

* by training or other means, ensure officers are aware of the Council’s duty
under section 19 of the Education Act 1996 to provide suitable education to
children unable to attend school and the factors they should consider when
deciding whether alternative provision should be made; and

» ensure it has procedures for tracking pupils who require alternative provision,
including for absences other than for medical reasons, to ensure that provision
is regularly reviewed to meet their education and special educational needs.
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The complaint
Miss X complained that the Council:

+ failed to make alternative provision for her son, Y, when he was unable to
attend school due to anxiety caused by the school not meeting his needs;

» delayed in completing an education, health and care plan needs assessment;
and

» delayed in dealing with her complaints about the Council’s failure to make
alternative provision and delay in completing the needs assessment.

Miss X considers the Council’s failure to make alternative provision and the delay
in completing the needs assessment has caused her son to miss a significant
amount of education and caused him distress. It has also caused distress and
avoidable time and trouble to Miss X.

Legal and administrative background

The Ombudsman’s role and powers

We investigate complaints about ‘maladministration’ and ‘service failure’. In this
report, we have used the word ‘fault’ to refer to these. We must also consider
whether any fault has had an adverse impact on the person making the
complaint. We refer to this as ‘injustice’. If there has been fault which has caused
an injustice, we may suggest a remedy. (Local Government Act 1974, sections 26(1) and
26A(1), as amended)

Under the information sharing agreement between the Local Government and
Social Care Ombudsman and the Office for Standards in Education, Children’s
Services and Skills (Ofsted), we will share this decision with Ofsted.

Providing alternative education

Section 19 of the Education Act 1996 (the Act) says each local authority will make
arrangements for the provision of suitable education at school, or otherwise than
at school, for those children of compulsory school age who, by reason of illness,
exclusion from school or otherwise, may not for any period receive suitable
education unless such arrangements are made for them. The Act goes on to say
suitable education means efficient education suitable to a child’s age, ability and
aptitude and to any special educational needs (SEN) he or she may have.

Government guidance makes clear that where a council knows a child is not
receiving suitable full-time education, or not receiving the number of hours they
could benefit from education, it should step in to arrange provision.

We issued guidance ‘Out of school, out of sight’ to councils on how we expect
them to fulfil their responsibilities to provide education for children who, for
whatever reason, do not attend school full-time.

Councils should:

» consider the individual circumstances of each case and be aware that a council
may need to act whatever the reason for absence (except for minor issues that
schools deal with on a day-to-day basis) — even when a child is on a school
roll;

* choose, based on all the evidence, whether to enforce attendance or provide
the child with suitable alternative education;
Dango QO
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» keep all cases of part-time education under review with a view to increasing it if
a child's capacity to learn increases;

+ adopt a strategic and planned approach to reintegrating children into
mainstream education where they are able to do so; and

* put whatever action is chosen into practice without delay to ensure the child is
back in education as soon as possible.

Statutory guidance ‘Ensuring a good education for children who cannot attend
school because of health needs’ states the law does not define full-time education
but children with health needs should have provision which is equivalent to the
education they would receive in school. Councils should also review the provision
offered regularly to ensure that it continues to be appropriate for the child and that
it is providing suitable education.

Education, Health and Care plans

Statutory guidance ‘Special educational needs and disability Code of Practice:

0 to 25 years’ (‘the Code’) sets out the process for carrying out Education, Health
and Care (EHC) assessments and producing EHC plans. The guidance is based
on the Children and Families Act 2014 and the SEN Regulations 2014. It says:

» the process of assessing needs and developing EHC plans “must be carried
out in a timely manner”. Steps must be completed as soon as practicable;

» the whole process from the point when an assessment is requested until the
final EHC plan is issued must take no more than 20 weeks (unless certain
specific circumstances apply); and

+ councils must give the child’s parent or the young person 15 days to comment
on a draft EHC plan.

How we considered this complaint

We produced this report after examining relevant documents and discussing the
issues with the complainant.

We gave the complainant and the Council a confidential draft of this report and
invited their comments. The comments received were taken into account before
the report was finalised.

What we found

The following is a summary of key events. It does not include everything that
happened.

Miss X’s son, Y, has a diagnosis of autism spectrum disorder (ASD) and attended
a primary school. In early 2021 Y moved to a reduced timetable as he was
experiencing significant anxiety when attending school. Miss X applied for Y to be
assessed for an EHC plan which the Council refused. Miss X appealed against
this decision.

Alternative provision

In June 2021 Y stopped attending school due to his anxiety. Miss X and her
independent social worker had a meeting with the school and an attendance
officer in early July 2021. A SEN officer did not attend. There are no records of
the meeting but an email sent by the Council records Miss X submitted a private
Speech and Language Therapy assessment and the school requesting advice

Q
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20.

21.

22.

23.

from the SEN service. The email also notes Miss X’s independent social worker
considered the school could not meet Y’s needs. The Council’s email notes the
school was providing online learning for Y.

In February 2022 the headteacher of Y’s primary school sent an email to the
Council. The headteacher said Y was not accessing the online provision and the
school could not meet Y’s needs. She said Y needed alternative provision as
soon as possible. The school reiterated that it could not meet Y’s needs when
questioned about Y’s attendance in March 2022. Y is still out of school.

EHC plan

In early August 2021 the Council agreed to carry out a needs assessment for Y.
In April 2022, the Council’s multi agency panel (MAP) considered Y’s needs
assessment and agreed to issue a EHC plan. The minutes of the meeting note Y
had been out of school since June 2021 and the school had not explored an
alternative package of education for Y.

The Council issued a draft EHC plan for Y in late April 2022 and the final plan in
late June 2022.

Complaint

Miss X complained to the Council that it failed to make alternative education
provision for Y. A senior officer responded to the complaint and advised that if
Miss X could provide medical evidence to show Y could not attend school then it
would work with his primary school to provide alternative provision for him. Miss X
requested her complaint be escalated for a further review in line with the Council’s
complaints procedure.

In September 2021 Miss X complained to the Council about delays in the needs
assessment process as an educational psychologist had not contacted her about
Y’s assessment. The Council responded in October 2021 and upheld Miss X's
complaint. It said the Council was sourcing private assessments but there was
limited availability and a considerable delay. Miss X requested her complaint be
escalated for further review. She also suggested her private educational
psychologist could carry out Y’s assessment.

The Council responded to Miss X’s complaints about the lack of alternative
provision and delay in carrying out the needs assessment in mid December 2021.
The Council did not uphold Miss X’s complaint about not providing alternative
provision as it said Y’s needs could be met at school. The Council upheld

Miss X’s complaint about the delay in carrying out Y’s needs assessment.

The Council said the delay in completing Y’s needs assessment and issuing a
draft EHC plan was caused by a national shortage of educational psychologists. It
tried to deal with the shortage by commissioning assessments privately. The
Council also said the delay in deciding if Y needed an EHC plan was caused by a
lack of capacity in the SEN team. It reminded officers that such delays should not
occur.

Miss X provided a referral from a clinical psychologist to Child and Adolescent
Mental Health Services (CAMHS). The referral said Y suffered low mood because
of not being offered alternative education provision. Miss X said the failure to
provide alternative provision caused significant distress to her and she has been
unable to work as Y is at home. Miss X said she incurred costs because of the
Council’s failure to meet the statutory timescales for EHC plans as she had to
commission her own educational psychology report.
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24.

25.

26.

27.

28.

29.

30.

31.

Conclusions

Jurisdiction

Miss X has appealed to the SEND Tribunal about the content of the EHC plan
issued in late June 2022. This means we do not have jurisdiction to investigate
matters from when the appeal right became available. Miss X is appealing the
named placement so the provision of education to Y after this date is inextricably
linked to Miss X's appeal.

Alternative provision
The Council is at fault as it failed to comply with its duty under section 19 of the
Education Act 1996 to ensure Y received suitable education.

The Council considers the school was providing suitable alternative provision for
Y between June 2021 and February 2022. Evidence provided by both the Council
and Miss X shows the school offered online provision without any direct teaching.
The statutory guidance ‘Ensuring a good education for children who cannot attend
school due to health needs’ provides the alternative provision on offer should be
on a par with what is offered in school. So, the provision offered to Y was not
suitable due to the lack of any direct teaching. The provision was also not based
on any assessment of Y’s specific needs.

There is no evidence to show the Council checked what education was on offer to
Y. There is no evidence to show the Council reviewed whether the school could
meet Y’s needs and whether the online education provision was suitable when Y
remained out of school. It is inexplicable that the Council failed to provide
alternative provision when the school notified it in February and March 2022 that it
could not meet Y’s needs and he was not accessing the online provision. The
minutes of the MAP meeting of April 2022 show officers do not understand that
the duty to provide suitable education lays with the Council. Consequently, the
Council failed to provide suitable alternative provision between June 2021 and
June 2022. This is fault.

The school suggested a tutor for one hour a week in December 2021. Miss X has
said the school could only offer a tutor for six to eight weeks and this would have
been detrimental to Y’s mental health when removed. We note Miss X’s
reluctance to accept a tutor for a limited period but no direct teaching was put in
place so the provision made between June 2021 and June 2022 was unsuitable.

The Council’s response to Miss X’s stage one complaint asked her to provide
medical evidence to show why Y could not attend school. This is fault. Our
guidance makes clear it is still necessary for a council to make alternative
provision where a child is not able to attend school for any valid reasons, not just
medical needs.

EHC plan

The Council should have issued Y’s final EHC plan within 20 weeks of when it
agreed to carry out the needs assessment. So, Y’s final EHC plan should have
been issued by 24 December 2021. The Council issued the final EHC plan in
June which is a delay of six months. This is fault.

The delays were caused by a shortage of educational psychologists which
delayed Y’s needs assessment. It was also caused by a lack of capacity in the
SEN team. We acknowledge the delays caused by the shortage of educational
psychologists was beyond the Council’s control. But the Council’s failure to issue
Y’s EHC plan within the statutory timescales is service failure and fault even
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32.

33.

34.

35.

36.

37.

38.

though it was caused by external factors. Furthermore, the Council could have
considered commissioning a private educational psychologist report sooner than
October 2021 to ensure it met the statutory timescales.

Complaint handling

The Council’s complaint handling was poor. The Council should have responded
to Miss X’s requests for further review within 20 working days. The Council took
four months to respond to Miss X’s request for a further review of her complaint
about the Council not providing alternative provision. It took two months to
respond to Miss X’s request for a further review of her complaint about the delay
in the EHC needs assessment. This is fault. The Council also failed to carry out a
proper investigation into Y’s education provision when responding to Miss X’s
complaint and establish it had a duty to provide suitable education to him.

The Council failed to keep Miss X informed of the progress of Y’s educational
psychologist assessment. The Council told Miss X that Y would be referred to a
private educational psychologist. But it did not give her a timescale and said there
were considerable delays. So Miss X could not know when Y would be assessed
for his EHC plan and how much longer the assessment would be delayed.

Injustice

The Council should have issued the final EHC plan by 24 December 2021. The
delays in carrying out Y’s EHC needs assessment and issuing the final EHC plan
delayed the identification of Y’s needs and provision he required. It also delayed
the identification of an alternative placement. It delayed Miss X's right of appeal if
she was unhappy with the content of the EHC plan or named school. In turn the
delays meant Y has been out of school and not received suitable education for
longer than necessary.

As explained above, the online provision made by the school was not suitable.
We therefore consider the Council’s failure to consider alternative provision for Y
meant he did not receive suitable education from June 2021 to June 2022.

There is evidence the delays in the EHC plan process and failure to make
alternative provision for Y has caused him significant distress. The failure has
also caused significant distress and avoidable time and trouble to Miss X. The
delays in responding to Miss X’s complaints also meant she had to chase the
Council for a response and was not kept up to date with the progress of Y’s needs
assessment.

We consider the fault by the Council has caused Y to miss education since

June 2021. The Council should make a payment of £200 a month between

June 2021 to February 2022 (excluding the summer holiday). This payment is to
reflect the school provided some online learning to Y but he did not receive
suitable full-time education. The Council should make a payment of £600 a month
from March 2022 to 26 June 2022 to acknowledge Y did not receive any
education during this time.

Miss X said the delays in the EHC plan process caused her to commission her
own educational psychologist report at a cost of £2,200. We do not normally
recommend reimbursement of the costs of privately commissioned reports.
However, we consider the Council’s delay in dealing with Miss X’s complaint and
failure to keep her informed of the progress of the needs assessment caused her
to commission the educational psychologist’s report. As the report was
commissioned by Miss X directly as a result of fault, the Council should reimburse
Miss X for the cost of the report.

Page 12
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39.

40.

41.

42.

43.

The Council has provided evidence to show it is taking action to improve its
compliance with the statutory timescale of 20 weeks for issuing final EHC plans.
We therefore do not consider it necessary to make recommendations for service
improvements.

Recommended action

The Council must consider the report and confirm within three months the action it
has taken or proposes to take. The Council should consider the report at its full
Council, Cabinet or other appropriately delegated committee of elected members
and we will require evidence of this. (Local Government Act 1974, section 31(2), as amended)

In addition to the requirements set out above, the Council should:

» send a written apology to Miss X for the distress caused to her and Y for failing
to make suitable alternative provision for him and for the delay in issuing the
final EHC plan;

» pay Miss X £1,600 on behalf of Y to acknowledge he did not receive full-time
suitable education between June 2021 and February 2022;

» pay Miss X £2,400 on behalf of Y to acknowledge he has not received any
educational provision between February and 26 June 2022,

+ pay Miss X £1,000 to acknowledge the distress, avoidable time and trouble
and impact on her ability to work caused by the Council’s failure to provide
suitable alternative provision to Y;

+ pay Miss X £2,200 to reimburse the cost of the educational psychologist
assessment which she commissioned;

* by training or other means, ensure officers are aware of the Council’s duty
under section 19 of the Education Act 1996 to provide suitable education to
children unable to attend school and the factors they should consider when
deciding whether alternative provision should be made; and

» ensure the Council has procedures for tracking pupils who require alternative
provision, including for absences other than for medical reasons, to ensure that
provision is regularly reviewed to meet their education and special educational
needs.

Decision

We have completed our investigation into this complaint. There was fault by the
Council which caused injustice to Miss X and Y. The Council should take the
action identified at paragraph 41 to remedy that injustice.

Parts of the complaint we did not investigate

During our investigation Miss X raised concerns about the quality of the
assessments carried out for Y’s EHC needs assessment. These matters go to the
content of Y’s EHC plan and Miss X has appealed to the SEND Tribunal so we do
not have discretion to investigate them.
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